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Division 8:  Office of Native Title, $30 785 000 - 
Mrs D.J. Guise, Chairman. 

Mr E.S. Ripper, Treasurer. 

Mr G. Hamley, Executive Director. 

Mr P. Rechichi, Director Finance, Department of Treasury and Finance. 

Mrs C. Wareham-Norfolk, Manager Corporate Support. 

Ms M. Dharmananda, Principal Policy Officer, Office of the Deputy Premier. 

Mr M.J. BIRNEY:  I am particularly interested in the first and second dot points on page 175.  In fact, I am 
fascinated by the second dot point, which states - 

There is increasing motivation to develop alternative strategies for the resolution of Native Title 
Determination Applications (NTDA) that do not meet the legal requirements for Native Title. 

I am fascinated by that because as I read that line, it appears that this government is in the business of 
compensating people under the Native Title Act who cannot actually prove that they have any ownership at all of 
the land.  Can the Treasurer confirm that is the case?  Secondly, and perhaps this can be done by way of 
supplementary information, how much money has the government offered or paid this year to native title 
claimants who have not yet proven their claim in a court? 

Mr E.S. RIPPER:  The answer to the second question is nil.  The answer to the first question is there are people 
who are incontrovertibly the descendants of Indigenous people in the relevant area at the time of the assumption 
of European sovereignty. 

Mr M.J. BIRNEY:  The law does not recognise that as being the case. 

[12 noon] 

Mr E.S. RIPPER:  The law imposes a fairly onerous set of conditions that must be met before native title can be 
established.  For example, claimants must show that the society to which they belong now is the same society 
that existed at the time of the assumption of European sovereignty and that that society has continued unbroken 
for the period since.  They must also show that the laws of that society allow for them to have rights to that 
particular area of land.  They must also show other things.  Members must think about this.  Some of the things 
that we regard as highly traditional in our society have not lasted for 200 years.  Mass spectator sport is not a 
200-year tradition in Australian society.  We must think about the actual demand that we are placing on native 
title claimants.  We could let all of this run through and, ultimately, court decisions would find that the claimants 
have no native title.  I suppose the member for Kalgoorlie assumes that they will just go away.  

Mr M.J. BIRNEY:  That is the law; that is why we have laws.  

Mr E.S. RIPPER:  If everyone uses their legal rights, it takes a long time before that actually happens.  It could 
take years before that happens.  In the meantime, native title procedural rights apply.  

Mr A.D. McRAE:  Those procedural rights are lawful rights.  

Mr E.S. RIPPER:  They are lawful rights.  In addition, even if it is finally found that no native title exists, the 
relevant people have rights under Aboriginal heritage legislation, and they will use it to protect their interests if 
they are unable to use native title laws to protect their interests.  

Mr M.J. BIRNEY:  The outcomes are different.  

Mr E.S. RIPPER:  The outcomes might still be deleterious from the point of view of development.  The 
Indigenous people are there; they are descendents of the original inhabitants of the area.  They might not be able 
to prove native title, but it will take a very long time and a lot of legal action before the matter is resolved.  They 
still have rights over heritage.  Is it not better to reach some sort of agreement with them that gives them a stake 
in the development of the community, resolves native title and allows development to go ahead?  We will not 
always be able to get these sorts of agreements.  We put out a policy paper saying what we want in the 
agreements.  One of the things we have said is that the agreements must have a statement up-front from the 
claimants that there is to be a finding of no native title by consent; that we resolve native title.  A lot of claimants 
are saying, “Well, native title is an emotional and symbolic issue that is very important to us, and we are never 
going to want to make that sort of statement.”  We may not get many alternative settlements, but it is an issue 
worth pursuing; otherwise, with the best will in the world, some of these native title issues will take decades to 
resolve, and there will be frustration for developers and bitterness among Indigenous people.  With a bit of 
goodwill and hard-headed practical negotiation, we might be able to head it off.  
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Mr M.J. BIRNEY:  What is the difference between your government sidestepping the law to offer money to 
native title claimants who have never proved their claim and some of whom are never likely to do so and, for 
instance, a property developer who lays claim to a property in, say, Belmont, on the premise that it was once 
owned by his ancestors many years ago, and the circumstances your government is engaging in on almost a 
monthly basis to sidestep the law?   

Mr E.S. RIPPER:  We have not concluded an alternative settlement; all we have is a policy paper and a 
consultation process to try to develop a policy.  

Mr M.J. BIRNEY:  What about the Karratha one?  You concluded that and it cost $15 million. 

Mr E.S. RIPPER:  That was not an alternative settlement; it was a future act settlement, which is a different 
thing.  It was a settlement pursuant to the applicants’ legal rights under commonwealth native title legislation.  

Mr M.J. BIRNEY:  The court found they did not have any legal rights.  

Mr E.S. RIPPER:  They had procedural rights prior to that court finding.  We wanted to get the area cleared, 
from a native title point of view, for development and, consequently, we had to go through the procedural rights 
of the Native Title Act.  

Let me take the member for Kalgoorlie’s property development analogy.  We do not have a historic obligation to 
reconcile with property developers.  However, I do think we have a historic obligation to seek reconciliation with 
Indigenous people.  Some of this is about healing serious divisions in our society and going forward on a more 
cooperative and inclusive basis.  

Mr M.J. BIRNEY:  By handing over taxpayers’ money to people who cannot prove their claim?  

Mr P.D. OMODEI:  I refer to native title determinations in the sixth dot point of significant issues and trends on 
page 175.  What is the current status of the native title claim over Perth?  At what stage is the appeal process?  
How much has it cost to date?  What is the anticipated final cost of appealing the determination?  Has the 
government identified land in the metropolitan region that would be affected by this determination?  If so, will 
the government release details of that land; and, if not, why not?   

Mr E.S. RIPPER:  I thank the Leader of the Opposition for the question.  The appeal has been heard and we are 
now awaiting the judgement of the full Federal Court.  It is not easy to predict when judgements of the full 
Federal Court will come down.  With regard to the identification of the land that might be affected, it seems 
premature to have an exhaustive and expensive investigation into land that might be affected when the full 
Federal Court might find that there is no native title.  Generally speaking, we could say, however, that anyone 
who has freehold land will find that that land is not affected.  It is likely to apply, if native title is upheld, only to 
land that is in the hands of the government.  

[Dr S.C. Thomas took the chair.] 

Mr P.D. OMODEI:  What is the cost to date and the estimated cost?   

Mr E.S. RIPPER:  I do not think the costs will be very high because this is the usual in-house work of the State 
Solicitor’s Office.  However, we will provide that by supplementary information.  

Mr P.D. OMODEI:  Can we have the costs to date of the native title claim and its defence, and the anticipated 
final cost of appealing the determination?   

The CHAIRMAN:  Is the Treasurer agreeing to provide the cost of the claim to date and the expected total cost 
as supplementary information? 

Mr E.S. RIPPER:  I believe I can provide an estimate of the state’s handling of the cost.  Very significant costs 
are borne by the commonwealth through its funding of the South West Aboriginal Land and Sea Corporation.  

The CHAIRMAN:  Is the Treasurer agreeing to provide an estimate of the state’s costs involved in that case and 
an estimate of the state’s final cost?   

Mr E.S. RIPPER:  I will provide an estimate of the state’s cost in handling the single Nyoongah claim and the 
appeal.   

Mr P.D. OMODEI:  Can you give an estimate of the final cost?   

Mr E.S. RIPPER:  That is not possible because we do not know where it is going.  

The CHAIRMAN:  You are agreeing to provide by supplementary information an estimate of the cost to date of 
the single Nyoongah claim for state expenditure? 

Mr E.S. RIPPER:  Yes.  No-one should think these costs can be avoided. 
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[Supplementary Information No A45.]  

Mr P.D. OMODEI:  I refer to “Native Title Policy Development, Implementation and Negotiation”, which is 
line item 1 on page 176.  There is a significant underspend because the budget for 2006-07 was $55 million and 
the spend was $20 million.  Can the Treasurer explain the significant underspend?   

Mr E.S. RIPPER:  I can well understand the Leader of the Opposition asking a question like that because the 
disparity in the figures is stark.  This is all about re-cash flow on grants programs.  We have a significant land 
and equity fund, which is designed to provide support for native title outcomes.  We have not used any of that 
fund to date and we have obviously changed our expectation of when it will be spent. 

[12.10 pm] 

Mr P.D. OMODEI:  Hence it is going up again this financial year?   

Mr E.S. RIPPER:  Yes.  The actual expenditure has been a lot less than expected and the money has been re-
cash flowed into subsequent years.   

Mr A.D. McRAE:  At page 178 under “Major Achievements For 2006-07” is listed a range of negotiations and 
court proceedings.  In general terms, can the minister provide some advice on what would have been the 
alternative method for dealing with those negotiations and court proceedings had we not recognised and, in 
appropriate cases through funding, supported the participation of Federal Court registered native title applicants?  
I am looking at, for example, the first dot point which refers to the Ord agreement.  In the absence of dealing 
with registered native title applicants and their procedural rights, if we did not embark on that procedure of 
recognising them and, where appropriate, funding them to participate, what would be the alternative process of 
dealing with native title rights that exist at commonwealth law?   

Mr E.S. RIPPER:  There is no alternative process.   

Mr A.D. McRAE:  Litigation?   

Mr E.S. RIPPER:  If we want to proceed with developments on land that is claimed for native title, we have to 
go through the mechanisms provided by the commonwealth Native Title Act.  The act provides that the National 
Native Title Tribunal can arbitrate.  However, to get access to native title arbitration, we must firstly engage in 
good faith and negotiations.  The previous state government, unfortunately, in some cases, assumed that the 
Native Title Act did not apply and it issued titles for land that now have questionable validity with native title 
consideration.  We are fortunate as a state that none of those titles of questionable validity has resulted in some 
terrible consequence.  The previous government took a huge risk in ignoring the requirements of the 
commonwealth Native Title Act.  There is a potential liability in the future.  It has not crystallised yet, which is 
good, but it could at some stage in the future.   

Mr A.D. McRAE:  Is the minister saying that avoiding statutory and common law rights that exist for registered 
native title applicants could lead to an infringement of the rights of others?   

Mr E.S. RIPPER:  There may be people who have been granted titles by the state and those titles cannot quite 
deliver what the people thought they were getting from the state.   

Mr A.D. McRAE:  Because those procedural rights were not followed?   

Mr E.S. RIPPER:  Because those procedures under the Native Title Act were not followed.  I imagine it would 
be very disturbing to have a freehold title and be advised that native title still applied to that freehold block 
which one bought from the state.  That is the type of circumstance we are having to deal with in certain parts of 
the state because these Native Title Act procedures were not followed.   

Mr B.S. WYATT:  I refer to the final bullet point at page 178 that states - 

Participate in a Connection Project with the Pilbara Native Title Service and Pilbara Iron, to resolve 
eight Native Title applications in the central Pilbara region. 

Would the minister give a brief outline of the state’s involvement in the connection project?  My concern is with 
Pilbara Iron individually negotiating with a number of native title groups, the emergence of a large number of 
trust funds and the effect that will have on the broader picture of the Pilbara.  What role does the state have in 
trying to take a leadership role in that?   

Mr E.S. RIPPER:  I can confirm that the state has had ongoing discussions with Pilbara Iron and the Pilbara 
Native Title Service on these issues.  We have been encouraging both sides to reach pragmatic and practical 
agreements.  I attended the settlement of the Federal Court’s ratification of the native title settlement for the 
eastern Gurama claim.   

Mr T.G. STEPHENS:  That would be in my electorate?   
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Mr E.S. RIPPER:  It would be in the member for Central Kimberley-Pilbara’s electorate.  For some reason he 
was missing.   

Mr T.G. STEPHENS:  That is right.  I did hear about it.   

Mr E.S. RIPPER:  We should have sent him notification, but we did not.  At that time, Pilbara Iron advised me 
that there might be an opportunity with its support of the Indigenous people involved to move more quickly on 
about eight claims in the Pilbara.  Pilbara Iron has had to negotiate with these groups pursuant to the procedures 
of the Native Title Act to get approvals for its developments.  It means that it has ongoing negotiation and 
financial relationships with these groups that also have native title claims.  There is an obvious synergy there.  I 
will ask Mr Hamley to elaborate very briefly.   

Mr G. Hamley:  As the minister indicated, Pilbara Iron is required to negotiate and wants to enter into 
agreements with claimants over eight native title claims in its area of interest in the Pilbara.  One of the areas of 
concern that Pilbara Iron has is to ensure that it is negotiating with the right people for the individual pieces of 
country that it wants to enter into agreement on.  It is also assisting in setting up corporate structures to properly 
administer those agreements.  It is also assisting the Pilbara Native Title Service to expand that research to assist 
in identifying the right people.  It involves research that goes to establishing whether those people are able to be 
recognised for native title rights and interest.  Our office’s role is providing advice on the requirements that the 
state has under its connection guidelines to ensure that any information that is produced is meaningful 
information and can assist to the next phase of a native title negotiation.  Ideally, at the end of the process we 
will have eight connection reports to assist us in determining whether we can recognise native title.  We will go 
through an assessment process to provide Pilbara Iron and the local Aboriginal community with clarity on who 
are the right people for the right areas.  We will undertake a realignment of boundaries that will also assist 
towards a speedy negotiation in those areas.   

The appropriation was recommended.   
 


